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¶1 Just i ce Davi d T.  Pr osser ,  Pat i ence Dr ake Roggensack 

and Just i ce Annet t e Ki ngsl and Zi egl er :   The cour t  i s  at  an 

i mpasse.   Thr ee member s of  t he cour t ,  Just i ce Pr osser ,  Just i ce 

Roggensack and Just i ce Zi egl er ,  agr ee wi t h t he r ecommendat i on of  

t he t hr ee- j udge Judi c i al  Conduct  Panel  ( Panel )  t hat  t he 

Wi sconsi n Judi c i al  Commi ssi on' s ( Commi ssi on)  compl ai nt  agai nst  

Just i ce Mi chael  J.  Gabl eman must  be di smi ssed.   We agr ee wi t h 

t he Panel ' s r ecommendat i on because af t er  conduct i ng an 
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i ndependent  r evi ew of  t he r ecor d and consi der i ng t he ar gument s 

of  counsel ,  we have concl uded t hat  t he Commi ssi on f ai l ed t o 

est abl i sh,  by evi dence t hat  i s c l ear ,  sat i sf act or y and 

convi nci ng,  t hat  Just i ce Gabl eman vi ol at ed Supr eme Cour t  Rul e 

60. 06( 3) ( c) .    

¶2 The campai gn adver t i sement  t hat  gave r i se t o t he 

Commi ssi on' s compl ai nt  agai nst  Just i ce Gabl eman and t he 

gover nment al  r ul e,  SCR 60. 06( 3) ( c) ,  by whi ch t he Commi ssi on 

seeks t o puni sh Just i ce Gabl eman f or  t hat  adver t i sement  must  be 

exami ned accor di ng t o t he commands of  t he Fi r st  Amendment .   As 

t he Uni t ed St at es Supr eme Cour t  has expl ai ned,  t he Fi r st  

Amendment  appl i es t o j udi c i al  el ect i ons and t o canons of  

j udi c i al  conduct  t hat  st at es seek t o appl y t o candi dat es i n  

j udi c i al  el ect i ons.   Republ i can Par t y of  Mi nnesot a v.  Whi t e,  536 

U. S.  765,  788 ( 2002) .   We acknowl edge t hat  t he adver t i sement  r un 

by Just i ce Gabl eman' s campai gn commi t t ee was di st ast ef ul ;  

however ,  t he Fi r st  Amendment  pr event s t he gover nment  f r om 

st i f l i ng speech,  even when t hat  speech i s di st ast ef ul .   R. A. V.  

v.  Ci t y of  St .  Paul ,  Mi nnesot a,  505 U. S.  377,  380,  391 ( 1992) .   

The Uni t ed St at es Supr eme Cour t  has est abl i shed t he par amet er s 

of  t he Fi r st  Amendment ' s pr ot ect i ons of  campai gn speech t hat  we 

f ol l ow i n our  deci s i on bel ow.    

¶3 I n or der  t o meet  i t s bur den of  pr oof  under  Wi s.  St at .  

§ 757. 89,  t he Commi ssi on must  per suade at  l east  f our  j ust i ces,  

by c l ear ,  sat i sf act or y and convi nci ng evi dence,  t hat  t he 

adver t i sement  by Just i ce Gabl eman' s campai gn commi t t ee v i ol at ed 

SCR 60. 06( 3) ( c) .  The Commi ss i on has f ai l ed t o do so.   
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Accor di ngl y,  we ant i c i pat e t hat  t he Commi ssi on,  or  t he 

Commi ssi on and Just i ce Gabl eman t oget her ,  pr ompt l y wi l l  f i l e a 

mot i on t o di smi ss t he compl ai nt  agai nst  Just i ce Gabl eman. 1   

                     
1 Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey and Just i ce 

Cr ooks woul d l i ke t o r emand t he compl ai nt  f or  a hear i ng bef or e a 
j ur y panel  t hat  t he Commi ssi on never  r equest ed.   ( One coul d 
i nt er pr et  t hei r  wr i t i ngs as act ual l y r emandi ng t he mat t er  f or  a 
j ur y t r i al .   See wr i t i ngs of  Chi ef  Just i ce Abr ahamson,  Just i ce 
Br adl ey and Just i ce Cr ooks,  2010 WI  61,  ¶105 [ her ei naf t er  t he 
Abr ahamson wr i t i ngs] .   However ,  when t he cour t  i s  s i t t i ng s i x,  
i t  t akes t he af f i r mat i ve vot e of  f our  j ust i ces t o make any t ype 
of  cour t  or der ,  i ncl udi ng a r emand.   Ther e ar e not  f our  vot es t o 
r emand. )    

They asser t  t hei r  suggest i on of  a j ur y panel  i s  necessar y 
t o r esol ve t he cour t ' s  i mpasse.   Abr ahamson wr i t i ngs,  ¶16.   
Gener al l y,  when t he cour t  r eaches an i mpasse,  t he deci s i on 
i mmedi at el y pr ecedi ng our  r evi ew i s af f i r med.   See,  e. g. ,  
Hor nback v.  Ar chdi ocese of  Mi l waukee,  2008 WI  98,  ¶5,  313 
Wi s.  2d 294,  752 N. W. 2d 862.   Our  i mpasse her e coul d be r esol ved 
by adopt i ng t he r ecommendat i on of  t he t hr ee- j udge panel  and 
di smi ssi ng t he compl ai nt .  

The Abr ahamson wr i t i ngs do not  choose t hi s usual  mode of  
r esol v i ng an i mpasse because t hey do not  l i ke t he r esul t .   
However ,  t hei r  at t empt  at  a second t r i al  i s whol l y wi t hout  
mer i t .   Any r equest  f or  a j ur y panel  must  have been made bef or e 
t he compl ai nt  was f i l ed.   Wi s.  St at .  § 757. 87( 1) .   However ,  
pur suant  t o § 757. 87( 1) ,  t he Commi ssi on chose t o have t he Wi s.  
St at .  § 757. 89 hear i ng bef or e a panel  of  t hr ee cour t  of  appeal s 
j udges.   The Panel  conduct ed t he § 757. 89 hear i ng t he Commi ssi on 
r equest ed.   The Panel  t hat  conduct ed t he hear i ng made f i ndi ngs 
of  f act ,  concl usi ons of  l aw and t he r ecommendat i on t o di smi ss 
t he compl ai nt  agai nst  Just i ce Gabl eman.   Ther e i s  no 
avai l abi l i t y  of  a second hear i ng on t hi s compl ai nt .   The 
Abr ahamson wr i t i ngs omi t  wor ds f r om § 757. 87( 1)  i n an at t empt  t o 
suppor t  t he wr i t i ngs'  posi t i on.   For  f ur t her  di scussi on of  t hese 
omi ssi ons,  see i nf r a not e 24.  
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I .   BACKGROUND 

¶4 Thi s act i on began on Oct ober  7,  2008,  when t he 

Commi ssi on f i l ed a compl ai nt  al l egi ng t hat  i t  had f ound pr obabl e 

cause t o bel i eve t hat  t hen- Judge Gabl eman wi l l f ul l y  v i ol at ed SCR 

60. 06( 3) ( c)  of  t he Wi sconsi n Code of  Judi c i al  Conduct  and 

t her eby engaged i n j udi c i al  mi sconduct  as def i ned by Wi s.  St at .  

§ 757. 81( 4) ( a)  ( 2007- 08) . 2  The Commi ssi on al l eged t hat  t he 

v i ol at i on of  SCR 60. 06( 3) ( c)  occur r ed i n a t el evi s i on 

adver t i sement  t hat  t hen- Judge Gabl eman' s campai gn commi t t ee r an 

dur i ng t he cour se of  hi s campai gn f or  el ect i on t o t he Wi sconsi n 

Supr eme Cour t . 3  The Commi ssi on al l eged t hat  t he t el evi s i on 

adver t i sement  " di r ect l y i mpl i ed and was i nt ended t o convey t he 

message t hat  act i on or  conduct  of  Loui s But l er  enabl ed or  

r esul t ed i n [ Reuben]  Mi t chel l ' s  r el ease and Mi t chel l ' s  

subsequent  commi ssi on of  a cr i mi nal  mol est at i on. " 4   

¶5 Just i ce Gabl eman t i mel y answer ed t he compl ai nt  and 

r ai sed af f i r mat i ve def enses.   Ther eaf t er ,  Just i ce Gabl eman moved 

t he t hr ee- j udge panel  f or  summar y j udgment  di smi ssi ng t he 

compl ai nt .   The Commi ssi on agr eed t hat  summar y j udgment  was an 

                     
2 Commi ssi on compl ai nt ,  ¶16.    

Wi sconsi n St at .  § 757. 81( 4) ( a)  ( 2007- 08)  pr ovi des t hat  i t  
i s  j udi c i al  mi sconduct  t o commi t  a " wi l l f ul  v i ol at i on of  a r ul e 
of  t he code of  j udi c i al  et hi cs. "   Al l  f ur t her  r ef er ences t o t he 
Wi sconsi n St at ut es ar e t o t he 2007- 08 ver si on unl ess ot her wi se 
not ed.  

3 Commi ssi on compl ai nt ,  ¶¶6–15.  

4 I d. ,  ¶11.   
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appr opr i at e pr ocedur e t o use i n t he Panel ' s r ecommendat i on t o 

t he Supr eme Cour t  because t he mat er i al  f act s wer e not  di sput ed. 5  

The Panel  accept ed submi ssi ons of  f act  f r om t he par t i es,  

accept ed br i ef s f r om t he par t i es and hel d a hear i ng pr i or  t o 

maki ng i t s own f i ndi ngs of  f act  upon whi ch i t s r ecommendat i on 

r el i ed.   The Panel  f ound:  

1.  At  al l  t i mes mat er i al  t o t he Commi ssi on' s 
compl ai nt ,  t he Honor abl e Mi chael  J.  Gabl eman was a 
c i r cui t  cour t  j udge f or  Bur net t  Count y,  Wi sconsi n.  

2.  At  al l  t i mes mat er i al  t o t he Commi ssi on' s 
compl ai nt ,  Just i ce Gabl eman was a candi dat e f or  t he 
of f i ce of  Wi sconsi n Supr eme Cour t  j ust i ce and t hus was 
a " candi dat e"  f or  j udi c i al  of f i ce pur suant  t o SCR 
60. 01( 2) ,  Wi sconsi n Code of  Judi c i al  Conduct .   
( Foot not e omi t t ed. )  

3.  Dur i ng t he campai gn,  advi sor s t o Just i ce 
Gabl eman t ol d hi m t hat  a t hi r d- par t y pol i t i cal  gr oup 
had r el eased an adver t i sement  i n suppor t  of  Just i ce 
But l er  t hat  suggest ed t hat  Just i ce Gabl eman had 
" pur chased hi s j ob, "  was a " subst andar d j udge, "  and 
had " coddl ed chi l d mol est er s. "   The advi sor s bel i eved 
t hat  t he adver t i sement  was ver y damagi ng t o Just i ce 
Gabl eman' s campai gn and t hat  Just i ce Gabl eman needed 
t o r espond wi t h an adver t i sement  t hat  f ocused on t he 
compar at i ve backgr ounds of  t he t wo candi dat es,  
emphasi z i ng Just i ce Gabl eman' s j udi c i al  phi l osophy and 
hi s exper i ence as a pr osecut or  compar ed t o Just i ce 
But l er ' s exper i ence as a cr i mi nal  def ense at t or ney and 
hi s wi l l i ngness t o r epr esent  and f i nd l egal  l oophol es 
f or  cr i mi nal  def endant s.  

4.  Just i ce Gabl eman' s advi sor s want ed t o ai r  a 
r esponsi ve adver t i sement  as soon as possi bl e,  and t he 
adver t i sement  t hat  under l i es t hi s compl ai nt  was 
pr esent ed t o Just i ce Gabl eman f or  hi s r evi ew.  

                     
5 Judi c i al  Conduct  Panel  Deci s i on,  4 n. 4 [ her ei naf t er  Panel  

Deci s i on] .  
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5.  Just i ce Gabl eman per sonal l y r evi ewed bot h 
t he audi o and vi deo of  t he adver t i sement  bef or e i t s 
r el ease.   Just i ce Gabl eman was not  pl eased wi t h t he 
t one of  t he adver t i sement  and he del ayed t he r el ease 
of  t he adver t i sement  whi l e he sought  t o ver i f y t he 
accur acy of  i t s  cont ent s.  

6.  As par t  of  t hat  ef f or t ,  Just i ce Gabl eman 
became f ami l i ar  wi t h t he deci s i ons of  t he cour t  of  
appeal s and supr eme cour t  i n Reuben Lee Mi t chel l ' s 
appeal ,  St at e v.  Mi t chel l ,  139 Wi s.  2d 856,  407 N. W. 2d 
566 ( Ct .  App.  1987)  ( unpubl i shed sl i p op. ) ,  r ever sed,  
St at e v.  Mi t chel l ,  144 Wi s.  2d 596,  424 N. W. 2d 698 
( 1988) ,  Just i ce But l er ' s ar gument s made dur i ng hi s 
r epr esent at i on of  Mi t chel l ,  and Mi t chel l ' s  subsequent  
cr i mi nal  conduct  and convi ct i on.  

7.  Just i ce Gabl eman ul t i mat el y appr oved t he 
adver t i sement  as i t  had been or i gi nal l y pr esent ed t o 
hi m.  

8.  On or  about  Mar ch 14,  2008,  Just i ce Gabl eman 
publ i shed and r el eased a t el evi s i on adver t i sement  
suppor t i ng hi s candi dacy f or  t he supr eme cour t  agai nst  
t hen- i ncumbent  Just i ce But l er .   The audi o t ext  of  t he 
adver t i sement  i s as f ol l ows:  

Unbel i evabl e.   Shadowy speci al  i nt er est s 
suppor t i ng Loui s But l er  ar e at t acki ng Judge 
Mi chael  Gabl eman.   I t ' s  not  t r ue!  

Judge,  Di st r i ct  At t or ney,  Mi chael  Gabl eman 
has commi t t ed hi s l i f e t o l ocki ng up 
cr i mi nal s t o keep f ami l i es saf e——put t i ng 
chi l d mol est er s behi nd bar s f or  over  100 
year s.  

Loui s But l er  wor ked t o put  cr i mi nal s on t he 
st r eet .   Li ke Reuben Lee Mi t chel l ,  who r aped 
an 11- year - ol d gi r l  wi t h l ear ni ng 
di sabi l i t i es.   But l er  f ound a l oophol e.   
Mi t chel l  went  on t o mol est  anot her  chi l d.  

Can Wi sconsi n f ami l i es f eel  saf e wi t h Loui s 
But l er  on t he Supr eme Cour t ? 

An el ect r oni c copy of  t he adver t i sement  i s Exhi bi t  A 
t o t he Commi ssi on' s compl ai nt .  



No.  2008AP2458- J   
 

7 
 

9.  The pur pose of  t he adver t i sement  was t o 
compar e and cont r ast  t he backgr ound,  qual i f i cat i ons,  
and exper i ence of  Just i ce Gabl eman wi t h t he 
backgr ound,  qual i f i cat i ons,  and exper i ence of  Just i ce 
But l er .  

10.  Just i ce But l er  had been an appel l at e st at e 
publ i c def ender  f r om 1979 t o 1992.   As par t  of  t hat  
empl oyment ,  he r epr esent ed Reuben Lee Mi t chel l ,  f r om 
1985 t o 1988,  i n Mi t chel l ' s  appeal  f r om a convi ct i on 
of  f i r st - degr ee sexual  assaul t  of  a chi l d.   The 
adver t i sement  r ef er s t o But l er ' s r epr esent at i on of  
Mi t chel l .  

11.  One of  t he i ssues r ai sed by Just i ce But l er  
i n Mi t chel l ' s  appeal  concer ned t he ci r cui t  cour t ' s  
admi ssi on of  ev i dence t hat  t he v i ct i m had been a 
v i r gi n,  evi dence t hat  But l er  ar gued shoul d have been 
excl uded under  t he r ape- shi el d l aw,  Wi s.  St at .  
§ 972. 11( 2) ( b)  ( 1985- 86) .   The cour t  of  appeal s agr eed 
wi t h But l er  and r ever sed Mi t chel l ' s  convi ct i on.  

12.  The St at e sought  and t he supr eme cour t  
accept ed r evi ew of  t he cour t  of  appeal s '  deci s i on.   
The supr eme cour t  agr eed wi t h t he cour t  of  appeal s 
t hat  evi dence of  t he v i ct i m' s v i r gi ni t y shoul d have 
been excl uded pur suant  t o t he r ape- shi el d l aw.   The 
supr eme cour t ,  however ,  hel d t hat  t he er r or  was 
har ml ess and,  t her ef or e,  r ever sed t he cour t  of  appeal s 
deci s i on.   Mi t chel l ' s  j udgment  of  convi ct i on and 
sent ence wer e r ei nst at ed.  

13.  Mi t chel l  was not  r el eased f r om pr i son dur i ng 
t he pendency of  hi s appeal .   Because t he j udgment  of  
convi ct i on was ul t i mat el y uphel d by t he supr eme cour t ,  
Mi t chel l  r emai ned i n pr i son as sent enced by t he 
c i r cui t  cour t .  

14.  Mi t chel l  was r el eased f r om pr i son on par ol e 
i n 1992.  

15.  I n 1995,  Mi t chel l  was convi ct ed of  second-
degr ee sexual  assaul t  of  a chi l d.  

16.  Not hi ng t hat  Just i ce But l er  di d i n t he 
cour se of  hi s r epr esent at i on of  Mi t chel l  caused,  
f aci l i t at ed,  or  enabl ed Mi t chel l ' s  r el ease f r om pr i son 
i n 1992.  
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17.  Not hi ng t hat  Just i ce But l er  di d i n t he 
cour se of  hi s r epr esent at i on of  Mi t chel l  had any 
connect i on t o Mi t chel l ' s  commi ssi on of  a second sexual  
assaul t  of  a chi l d.  

18.  The st at ement  i n t he adver t i sement ,  " Loui s 
But l er  wor ked t o put  cr i mi nal s on t he st r eet "  i s t r ue.   
As a cr i mi nal  def ense at t or ney,  Just i ce But l er  
appr opr i at el y assi st ed accused per sons,  whet her  t hey 
wer e i nnocent  or  gui l t y,  i n l esseni ng or  def eat i ng t he 
cr i mi nal  char ges l odged agai nst  t hem.  

19.  The st at ement  i n t he adver t i sement  
descr i bi ng Mi t chel l ' s  1985 cr i me,  " Reuben Lee Mi t chel l  
.  .  .  r aped an 11- year - ol d gi r l  wi t h l ear ni ng 
di sabi l i t i es"  i s t r ue.  

20.  The st at ement  i n t he adver t i sement ,  " But l er  
f ound a l oophol e, "  i s  t r ue.   I n Mi t chel l ' s  appeal ,  
Just i ce But l er  successf ul l y ar gued t hat  t he r ape-
shi el d l aw,  a l aw desi gned t o pr ot ect  sexual  assaul t  
v i ct i ms,  had been vi ol at ed,  an ar gument  t hat  i nur ed t o 
Mi t chel l ' s  benef i t .  

21.  The st at ement  i n t he adver t i sement ,  " Mi t chel l  
went  on t o mol est  anot her  chi l d, "  i s  t r ue.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶6 We r evi ew t he f i ndi ngs of  f act ,  concl usi ons of  l aw and 

r ecommendat i on of  t he Panel  pur suant  t o Wi s.  St at .  § 757. 91. 6  I n 

r e Di sci pl i nar y Pr oceedi ngs Agai nst  Laat sch,  2007 WI  20,  ¶1,  299 

                     
6 Wi sconsi n St at .  § 757. 91 pr ovi des i n r el evant  par t :    

Supr eme cour t ,  di sposi t i on.   The supr eme cour t  
shal l  r evi ew t he f i ndi ngs of  f act ,  concl usi ons of  l aw 
and r ecommendat i ons under  s.  757. 89 and det er mi ne 
appr opr i at e di sci pl i ne i n cases of  mi sconduct  .  .  .  .   
The r ul es of  t he supr eme cour t  appl i cabl e t o c i v i l  
cases i n t he supr eme cour t  gover n t he r evi ew 
pr oceedi ngs under  t hi s sect i on.    



No.  2008AP2458- J   
 

9 
 

Wi s.  2d 144,  727 N. W. 2d 488.   We i nt er pr et  and appl y SCR 

60. 06( 3) ( c)  i ndependent l y of  t he Panel ,  as quest i ons of  l aw,  but  

benef i t t i ng f r om t he Panel ' s di scussi on.   Fi l ppul a- McAr t hur  v.  

Hal l oi n,  2001 WI  8,  ¶32,  241 Wi s.  2d 110,  622 N. W. 2d 436.   

Whet her  t he Commi ssi on has met  i t s bur den under  Wi s.  St at .  

§ 757. 89,  t o pr ove t he al l egat i ons i n i t s compl ai nt  " t o a 

r easonabl e cer t ai nt y by evi dence t hat  i s c l ear ,  sat i sf act or y and 

convi nci ng, "  i s  a quest i on of  l aw f or  our  i ndependent  r evi ew.   

See Ser aphi ne v.  Har di man,  44 Wi s.  2d 60,  64- 65,  170 N. W.  739 

( 1969) .    

¶7 Nei t her  par t y cont ends t hat  t he Panel ' s f i ndi ngs of  

f act  shoul d be over t ur ned or  suppl ement ed.   Rat her ,  t he 

Commi ssi on cont ends t hat  t he appl i cat i on of  SCR 60. 06( 3) ( c)  t o 

t he f act s f ound by t he Panel  pr ove t hat  Just i ce Gabl eman 

vi ol at ed SCR 60. 06( 3) ( c) .   Just i ce Gabl eman cont ends t hat  when 

SCR 60. 06( 3) ( c)  i s  i nt er pr et ed and appl i ed t o t he campai gn 

speech at  i ssue her e i n a manner  t hat  does not  cont r avene t he 

Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on,  no v i ol at i on 

of  SCR 60. 06( 3) ( c)  occur r ed.   The i nt er pr et at i on and appl i cat i on 

of  SCR 60. 06( 3) ( c)  under  const i t ut i onal  st andar ds pr esent  

quest i ons of  l aw t hat  we r evi ew i ndependent l y of  t he Panel ' s  

det er mi nat i on.   St at e v.  Br i enzo,  2003 WI  App 203,  ¶9,  267 

Wi s.  2d 349,  671 N. W. 2d 700.   Whi l e t he Panel ' s r ecommendat i ons 

ar e not  bi ndi ng on t hi s cour t ,  t hey " ar e ent i t l ed t o some 

def er ence. "   I n r e Compl ai nt  Agai nst  Ser aphi m,  97 Wi s.  2d 485,  

513,  294 N. W. 2d 485 ( 1980) .      
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B.   The Fi r st  Amendment  

¶8 The adver t i sement  t hat  f or ms t he basi s f or  t he 

Commi ssi on' s compl ai nt  was r un dur i ng t he cour se of  a campai gn 

f or  pol i t i cal  of f i ce.   To consi der  t he adver t i sement  i n t he 

cont ext  i n whi ch i t  was di st r i but ed,  we f i r st  i nt er pr et  SCR 

60. 06( 3) ( c)  cons i st ent  wi t h t he commands of  t he Fi r st  Amendment ,  

and t hen we appl y t hat  i nt er pr et at i on t o t he adver t i sement  

i t sel f .   We begi n wi t h f oundat i onal  Fi r st  Amendment  pr i nci pl es.      

1.   Gener al  pr i nci pl es 

¶9 The Fi r st  Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des t hat  " Congr ess shal l  make no l aw .  .  .  abr i dgi ng t he 

f r eedom of  speech. " 7  As a gener al  mat t er ,  t hi s means t hat  t he 

Fi r st  Amendment  pr ohi bi t s gover nment  r est r i ct i ons on speech 

" because of  i t s  message,  i t s i deas,  i t s subj ect  mat t er ,  or  i t s  

cont ent . "   Ashcr of t  v.  Amer i can Ci vi l  Li ber t i es Uni on,  535 U. S.  

564,  573 ( 2002)  ( i nt er nal  quot es and ci t at i on omi t t ed) .   Ti me 

and agai n t he Uni t ed St at es Supr eme Cour t  has hel d t hat  

r egul at i ons aut hor i z i ng t he gover nment  t o r est r ai n or  suppr ess 

speech and t o pr osecut e v i ol at i ons of  gover nment - i mposed 

r egul at i ons r est r ai ni ng speech ar e di sf avor ed due t o t he 

pr ot ect i ons accor ded by t he Fi r st  Amendment .   Thomas v.  Col l i ns,  

323 U. S.  516,  530 ( 1945) ;  Buckl ey v.  Val eo,  424 U. S.  1,  17 

                     
7 The Fi r st  Amendment  i s appl i ed t o t he st at es by t he 

Four t eent h Amendment .   St at e v.  Dougl as D. ,  2001 WI  47,  ¶2 n. 2,  
243 Wi s.  2d 204,  626 N. W. 2d 725 ( c i t i ng 44 Li quor mar t ,  I nc.  v.  
Rhode I s l and,  517 U. S.  484,  489 n. 1 ( 1996) ) .  
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( 1976) ;  Feder al  El ect i on Comm' n v.  Wi sconsi n Ri ght  t o Li f e,  

I nc. ,  551 U. S.  449,  469 ( 2007) .    

¶10 Ther e ar e l i mi t ed,  per mi t t ed except i ons t o t he gener al  

pr ohi bi t i on on gover nment al  r egul at i ons of  speech.   See,  e. g. ,  

Uni t ed St at es v.  Wi l l i ams,  553 U. S.  285,  288- 89 ( 2008)  

( per mi t t i ng gover nment al  r est r i ct i ons on chi l d por nogr aphy) ;  

Br own v.  Gl i nes,  444 U. S.  348,  353 ( 1980)  ( uphol di ng an Ai r  

For ce r egul at i on t hat  pr ohi bi t ed t he sol i c i t at i on of  pet i t i ons 

on mi l i t ar y bases wi t hout  pr i or  appr oval  by base commander s) ;  

Rot h v.  Uni t ed St at es,  354 U. S.  476,  483 ( 1957)  ( expl ai ni ng t hat  

sui t s based on t he r est r ai nt  of  obsceni t y may pr oceed) .   

¶11 The const i t ut i onal  pr ot ect i on of  t he Fi r st  Amendment  

has i t s f ul l est  and most  r obust  appl i cat i on t o speech dur i ng a 

campai gn f or  pol i t i cal  of f i ce.   Buckl ey,  424 U. S.  at  14.   I t  

cannot  be di sput ed t hat  campai gn adver t i sement s ar e pol i t i cal  

speech t hat  come wi t hi n t he scope of  t he Fi r st  Amendment .   See 

Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  469.  

¶12 When a chal l enge i s made t o t he r egul at i on of  campai gn 

speech,  t he chal l enger  i s not  r equi r ed t o pr ove t hat  t he 

r egul at i on was unconst i t ut i onal l y appl i ed.   See i d.  at  464.   

Because cor e Fi r st  Amendment  speech i s bei ng r egul at ed by t he 

gover nment ,  t he gover nment ' s appl i cat i on of  t he r egul at i on i s 

subj ect  t o st r i ct  scr ut i ny.   See i d.   Accor di ngl y,  t he 

gover nment  bear s t he bur den of  pr ovi ng t hat  t he appl i cat i on of  

i t s  r egul at i on does not  cont r avene t he Fi r st  Amendment .   I d.  

( expl ai ni ng t hat  wi t h " st r i ct  scr ut i ny,  t he Gover nment  must  

pr ove t hat  appl y i ng [ t he r egul at i on]  .  .  .  f ur t her s a compel l i ng 



No.  2008AP2458- J   
 

12 
 

i nt er est  and [ t hat  t he r egul at i on]  i s  nar r owl y t ai l or ed t o 

achi eve t hat  i nt er est " ) .    

¶13 Recent  Uni t ed St at es Supr eme Cour t  deci s i ons t hat  

addr ess gover nment al  r est r i ct i ons on speech demonst r at e t he 

appl i cat i on of  st r i ct  scr ut i ny.   I n R. A. V. ,  t he Supr eme Cour t  

exami ned t he St .  Paul  Bi as- Mot i vat ed Cr i me Or di nance t hat  

pr ovi ded:  

Whoever  pl aces on publ i c or  pr i vat e pr oper t y a 
symbol ,  obj ect ,  appel l at i on,  char act er i zat i on or  
gr af f i t i ,  i ncl udi ng,  but  not  l i mi t ed t o,  a bur ni ng 
cr oss or  Nazi  swast i ka,  whi ch one knows or  has 
r easonabl e gr ounds t o know ar ouses anger ,  al ar m or  
r esent ment  i n ot her s on t he basi s of  r ace,  col or ,  
cr eed,  r el i gi on or  gender  commi t s di sor der l y conduct  
and shal l  be gui l t y of  a mi sdemeanor .  

R. A. V. ,  505 U. S.  at  380.   The Mi nnesot a Supr eme Cour t  uphel d t he 

or di nance,  concl udi ng t hat  i t  was a const i t ut i onal l y per mi ssi bl e 

r egul at i on of  " f i ght i ng wor ds"  t hat  t he Fi r st  Amendment  di d not  

pr ot ect .   I d.  at  380- 81.    

¶14 The Uni t ed St at es Supr eme Cour t  accept ed t he Mi nnesot a 

Supr eme Cour t ' s  i nt er pr et at i on of  t he or di nance as af f ect i ng 

onl y " f i ght i ng wor ds, "  but  i t  never t hel ess s t r uck down t he 

or di nance because i t  r est r i ct ed speech " sol el y on t he basi s of  

t he subj ect s t he speech addr esses. "   I d.  at  381.   " The Fi r st  

Amendment  does not  per mi t  St .  Paul  t o i mpose speci al  

pr ohi bi t i ons on t hose speaker s who expr ess v i ews on di sf avor ed 

subj ect s. "   I d.  at  391.   I n so concl udi ng,  t he Supr eme Cour t  

demonst r at ed t hat  t he Fi r st  Amendment  pr event s gover nment s f r om 

st i f l i ng speech.      
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¶15 Mor e r ecent l y,  i n Republ i can Par t y,  t he Uni t ed St at es 

Supr eme Cour t  exami ned a canon of  t he Mi nnesot a Code of  Judi c i al  

Conduct  t hat  pr ovi ded,  a " candi dat e f or  a j udi c i al  of f i ce,  

i ncl udi ng an i ncumbent  j udge, "  may not  " announce hi s or  her  

v i ews on di sput ed l egal  or  pol i t i cal  i ssues. "   Republ i can Par t y,  

536 U. S.  at  768 ( i nt er nal  quot es and quot at i on omi t t ed) .   The 

candi dat e whose cl ai m was bef or e t he Cour t  al l eged t hat  t he 

canon oper at ed as a pr i or  r est r ai nt  of  hi s speech because i t  

" f or ced [ hi m]  t o r ef r ai n f r om announci ng hi s v i ews on di sput ed 

i ssues dur i ng t he 1998 campai gn,  t o t he poi nt  wher e he decl i ned 

r esponse t o quest i ons put  t o hi m by t he pr ess and publ i c,  out  of  

concer n t hat  he mi ght  r un af oul  of  t he announce cl ause. "   I d.  at  

770.    

¶16 The Uni t ed St at es Supr eme Cour t  r ecogni zed t hat  

campai gn speech i s " at  t he cor e of  our  Fi r st  Amendment  

f r eedoms. "   I d.  at  774 ( quot at i on omi t t ed) .   The Cour t  t hen 

subj ect ed t he Mi nnesot a canon of  j udi c i al  et hi cs t o st r i ct  

scr ut i ny,  r equi r i ng t he st at e t o pr ove t hat  t he canon was 

" nar r owl y t ai l or ed[ ]  t o ser ve [ ]  a compel l i ng st at e i nt er est . "   

I d.  at  774- 75.   

¶17 Mi nnesot a had c l ai med t hat  t he " speci al  cont ext "  of  

j udi c i al  el ect i ons per mi t t ed i t s " abr i dgement "  of  speech dur i ng 

t he campai gn.   I d.  at  781.   The Uni t ed St at es Supr eme Cour t  

st r ongl y di sagr eed wi t h t he St at e of  Mi nnesot a,  by pr onounci ng 

t hat  such an ar gument  " set s our  Fi r st  Amendment  j ur i spr udence on 

i t s head. "   I d.   Af t er  a l engt hy di scussi on,  t he Supr eme Cour t  
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concl uded t hat  t he canon of  j udi c i al  et hi cs v i ol at ed t he Fi r st  

Amendment .   I d.  at  788.    

¶18 I n 2010,  t he Uni t ed St at es Supr eme Cour t  once agai n 

exami ned r est r i c t i ons of  speech r el at i ng t o el ect i ons.   Ci t i zens 

Uni t ed v.  Feder al  El ect i ons Comm' n,  130 S.  Ct .  876 ( 2010) .   I n 

Ci t i zens Uni t ed,  t he Cour t  expl ai ned t hat  a Fi r st  Amendment  

chal l enge t o gover nment  r egul at i on begi ns wi t h i nt er pr et i ng t he 

gover nment al  r egul at i on at  i ssue.   I d.  at  889.   The  Cour t  sai d 

t hat  when i nt er pr et i ng a gover nment  r egul at i on,  cour t s must  

avoi d dr awi ng f i ne l i nes and maki ng i nt r i cat e case- by- case 

det er mi nat i ons t o ver i f y whet her  pol i t i cal  speech i s banned 

because t o do so wi l l  chi l l  t he exer ci se of  pol i t i cal  speech 

cont r ar y t o t he mandat e of  t he Fi r st  Amendment .   I d.  at  891–92 

( expl ai ni ng t hat  " [ t ] he i nt er pr et at i ve pr ocess i t sel f  woul d 

cr eat e i nevi t abl e,  per vasi ve,  and ser i ous r i sk of  chi l l i ng 

pr ot ect ed speech pendi ng t he dr awi ng of  f i ne di st i nct i ons t hat ,  

i n t he end,  woul d t hemsel ves be quest i onabl e" ) .   Mor eover ,  

r evi ewi ng cour t s " must  gi ve t he benef i t  of  any doubt  t o 

pr ot ect i ng r at her  t han st i f l i ng speech. "   I d.  at  891 ( f ur t her  

c i t at i ons omi t t ed) .    

¶19 I n i nt er pr et i ng a gover nment al  r egul at i on of  campai gn 

speech,  cour t s must  r ecogni ze t hat ,  " [ t ] he deci s i on t o speak i s 

made i n t he heat  of  pol i t i cal  campai gns,  when speaker s r eact  t o 

messages conveyed by ot her s. "   I d.  at  895.   Accor di ngl y,  f or  

t hose i nvol ved i n pol i t i cal  campai gns,  gover nment al  r egul at i ons 

of  uncer t ai n meani ng ef f ect i vel y act  as pr i or  r est r ai nt s on 

speech,  i n cont r avent i on of  t he Fi r st  Amendment .   I d.  at  895- 96.   



No.  2008AP2458- J   
 

15 
 

A const i t ut i onal  i nt er pr et at i on of  gover nment - i mposed r egul at i on 

of  campai gn speech cannot  i ncl ude an i nt er pr et at i on t hat  per mi t s  

gover nment  of f i c i al s t o " por e over  each wor d of  a t ext  t o see 

i f ,  i n t hei r  j udgment ,  i t  accor ds wi t h t he [ r egul at i on] . "   I d.  

at  896.   Car e must  be t aken i n any i nt er pr et at i on t hat  t he 

gover nment  i s not  pl aced i n t he posi t i on of  deci di ng " what  

pol i t i cal  speech i s saf e f or  publ i c consumpt i on by appl y i ng 

ambi guous t est s. "   I d.   Fur t her mor e,  gover nment al  r egul at i ons 

t hat  cause t he censor shi p of  campai gn speech ar e cont r ar y t o t he 

pr i nci pl es upon whi ch t he Fi r st  Amendment  i s pr edi cat ed.   I d.   

¶20 Even t hough def amat i on cases such as New Yor k Ti mes 

Co.  v.  Sul l i van,  376 U. S.  254 ( 1964)  and Mi l kovi ch v.  Lor ai n 

Jour nal  Co. ,  497 U. S.  1 ( 1990) ,  ar e somet i mes di scussed i n 

opi ni ons wher e a gover nment al  r egul at i on of  speech i s at  i ssue,  

pr i nci pl es f r om ci v i l  def amat i on cases shoul d not  be t r ansf er r ed 

i nt o t he anal ysi s of  gover nment al  r egul at i ons t hat  oper at e on 

pr ot ect ed speech.   Thi s i s so because:   ( 1)  c i v i l  def amat i on 

c l ai ms do not  i nvol ve enf or cement  of  gover nment al  r egul at i ons 

t hat  ar e subj ect  t o st r i ct  scr ut i ny under  t he Fi r st  Amendment ;  

and ( 2)  t he l aw of  def amat i on per mi t s pr osecut i on of  f al se 

st at ement s by pr i vat e per sons onl y when t hose st at ement s al so 

har m anot her ' s r eput at i on,  see New Yor k Ti mes,  376 U. S.  at  267,  

t her eby per mi t t i ng evi dence of  t he ef f ect  of  t he st at ement  on 

ot her s.    

¶21 To expl ai n f ur t her ,  j udi c i al  consi der at i on of  an 

al l eged vi ol at i on of  a gover nment al  r egul at i on of  speech empl oys 

st r i ct  scr ut i ny t o assur e t hat  t he r egul at i on ser ves a 
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compel l i ng gover nment al  i nt er est  and al so t o assur e t hat  

appl i cat i on of  t he r egul at i on i s nar r owl y t ai l or ed t o achi eve 

t hat  compel l i ng i nt er est .   Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  

464.   Const r uct i on and appl i cat i on of  gover nment al  r egul at i ons 

of  speech r equi r e t he use of  an obj ect i ve t est  of  t he t r ut h of  

t he st at ement ,  whi ch t est  does not  per mi t  consi der at i on of  t he 

ef f ect  of  t he st at ement  on t he per son hear i ng i t .   I d.  at  469 

( c i t i ng Buckl ey,  424 U. S.  at  43- 44)  ( expl ai ni ng t hat  " t he pr oper  

st andar d f or  an as- appl i ed chal l enge .  .  .  must  be obj ect i ve,  

f ocusi ng on t he subst ance of  t he communi cat i on r at her  t han 

amor phous consi der at i ons of  i nt ent  and ef f ect " ) .  

¶22 By shar p cont r ast  i n a c i v i l  def amat i on sui t ,  no 

gover nment al  r egul at i on i s const r ued,  and i n or der  t o pr evai l ,  

t he pl ai nt i f f  must  pr ove he has sust ai ned an i nj ur y t o hi s 

r eput at i on.   Rechst ei ner  v.  Hazel den,  2008 WI  97,  ¶72 n. 11,  313 

Wi s.  2d 542,  753 N. W. 2d 496 ( expl ai ni ng t hat  t o pr evai l  on a 

c l ai m f or  def amat i on t he pl ai nt i f f  must  pr ove a f al se st at ement  

t hat  i s  unpr i v i l eged and " t ends t o har m one' s r eput at i on so as 

t o l ower  hi m or  her  i n t he est i mat i on of  t he communi t y or  t o 

det er  t hi r d per sons f r om associ at i ng or  deal i ng wi t h hi m or  

her " ) .   Accor di ngl y,  pr oof  t hat  t he st at ement ' s ef f ect  was t o 

i nj ur e t he pl ai nt i f f ' s  r eput at i on r equi r es cour t s t o consi der  

t he under st andi ng of  t he hear er .   See New Yor k Ti mes,  376 U. S.  

at  267;  Rechst ei ner ,  313 Wi s.  2d 542,  ¶72 n. 11.  

¶23 For  exampl e,  New Yor k Ti mes was based on a pr i vat e 

r i ght  of  act i on,  New Yor k Ti mes,  376 U. S.  at  265 ( not i ng " t hi s  

i s a c i v i l  l awsui t  bet ween pr i vat e par t i es" ) ;  i t s  hol di ng 
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bal anced Sul l i van' s r i ght  t o r ecover  f or  damage t o hi s 

r eput at i on wi t h t he speaker ' s def ense under  t he Fi r st  Amendment ,  

i d.  at  279- 80.   However ,  when t he gover nment  seeks t o enf or ce a 

r est r ai nt  i t  has pl aced on speech by puni shment  f or  what  t he 

gover nment  has concl uded i s a v i ol at i on of  i t s  r egul at i on,  t her e 

i s no pr i vat e i nj ur y war r ant i ng compensat i on t hat  i s bal anced 

wi t h r i ght s ar i s i ng under  t he Fi r st  Amendment ,  as was pr esent  i n 

New Yor k Ti mes.   See Char l es Fr i ed,  The New Fi r st  Amendment  

Jur i spr udence:   A Thr eat  t o Li ber t y,  59 U.  Chi .  L.  Rev.  225,  238 

( 1992) . 8  As expl ai ned above,  t he gover nment  must  pr ove t hat  t he 

r egul at i on i t  seeks t o enf or ce sur vi ves st r i c t  scr ut i ny such 

t hat  t he appl i cat i on of  t he r egul at i on i s nar r owl y t ai l or ed t o 

achi eve a compel l i ng st at e i nt er est .   A st r i ct  scr ut i ny anal ysi s 

i s compl et el y absent  f r om ci v i l  def amat i on cases. 9      

2.   I nt er pr et at i on and Appl i cat i on of  SCR 60. 06( 3) ( c)  

¶24 I t  i s  wi t hi n t he above descr i bed f r amewor k of  cor e 

const i t ut i onal  pr i nci pl es est abl i shed t o ensur e t hat  campai gn 

speech i s not  di mi ni shed,  t hat  we must  i nt er pr et  and appl y SCR 

60. 06( 3) ( c)  because t he t el evi s i on adver t i sement  occur r ed dur i ng 

                     
8 " The Fi r st  Amendment  pr ot ect s a l i ber t y——l i ber t y of  

expr essi on——and i t  i s  an ef f ect  of  t hi s l i ber t y t hat  t her e i s 
wi de and uni nhi bi t ed di scussi on of  pol i t i cal  mat t er s.  .  .  .   The 
Fi r st  Amendment  does not  pr ot ect  a per son f r om l i es or  
i mposi t i on by pr i vat e i ndi v i dual s.   Rat her  t he Fi r st  Amendment  
pr ot ect s agai nst  i mposi t i ons by gover nment . "   Char l es Fr i ed,  The 
New Fi r st  Amendment  Jur i spr udence:   A Thr eat  t o Li ber t y,  59 U.  
Chi .  L.  Rev.  225,  226- 27,  234 ( 1992) .   

9 See,  e. g. ,  New Yor k Ti mes Co.  v.  Sul l i van,  376 U. S.  254 
( 1964) ;  Mi l kovi ch v.  Lor ai n Jour nal  Co. ,  497 U. S.  1 ( 1990) .    
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t he cour se of  a campai gn f or  pol i t i cal  of f i ce. 10  I t  was r un " t o 

compar e and cont r ast  t he backgr ound,  qual i f i cat i ons,  and 

exper i ence of  Just i ce Gabl eman wi t h t he backgr ound,  

qual i f i cat i ons,  and exper i ence of  Just i ce But l er . " 11  Mor e 

i mpor t ant l y,  each st at ement  i n t he adver t i sement  i s t r ue. 12   

¶25 Whi l e r el uct ant  t o i dent i f y any i mpact  of  t he Fi r st  

Amendment  on SCR 60. 06( 3) ( c) ,  t he Commi ssi on di d opi ne t hat  t he 

compel l i ng i nt er est  f ur t her ed by SCR 60. 06( 3) ( c)  i s  " t he 

pr ot ect i on of  t he i nt egr i t y of  t he j udi c i al  syst em, "  and t hat  

t he r ul e coul d not  be t ai l or ed mor e nar r owl y. 13  Just i ce Gabl eman 

does not  cont end t hat  t he pr ot ect i on of  t he i nt egr i t y of  t he 

j udi c i al  syst em i s not  a compel l i ng i nt er est .   However ,  he 

mai nt ai ns t hat  t he Commi ssi on' s i nt er pr et at i on and appl i cat i on 

of  SCR 60. 06( 3) ( c)  i s  cont r ar y t o t he Fi r st  Amendment ' s 

pr ot ect i on of  campai gn speech.   St at ed ot her wi se,  Just i ce 

Gabl eman mai nt ai ns t hat  when SCR 60. 06( 3) ( c)  i s  i nt er pr et ed and 

appl i ed usi ng st r i ct  scr ut i ny,  whi ch t he const i t ut i on r equi r es,  

hi s campai gn speech does not  v i ol at e t he Supr eme Cour t  Rul e.    

                     
10 Panel  Deci s i on ( Fi ndi ng of  Fact  No.  2) .  

11 I d.  ( Fi ndi ng of  Fact  No.  9) .  

12 I d.  ( Fi ndi ngs of  Fact  Nos.  18–21) .   The Commi ssi on does 
not  cont est  t hese,  or  any,  f i ndi ngs of  t he Panel .   

13 Apr i l  16,  2010 st at ement  of  James Al exander  at  or al  
ar gument  bef or e t hi s cour t .   
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¶26 Our  i nt er pr et at i on of  SCR 60. 06( 3) ( c)  pr esent s as a 

quest i on of  f i r st  i mpr essi on and begi ns wi t h t he l anguage of  SCR 

60. 06( 3) ( c) ,  whi ch pr ovi des:  

Mi sr epr esent at i ons.   A candi dat e f or  a j udi c i al  
of f i ce shal l  not  knowi ngl y or  wi t h r eckl ess di sr egar d 
f or  t he st at ement ' s t r ut h or  f al s i t y mi sr epr esent  t he 
i dent i t y,  qual i f i cat i ons,  pr esent  posi t i on,  or  ot her  
f act  concer ni ng t he candi dat e or  an opponent .   A 
candi dat e f or  j udi c i al  of f i ce shoul d not  knowi ngl y 
make r epr esent at i ons t hat ,  al t hough t r ue,  ar e 
mi sl eadi ng,  or  knowi ngl y make st at ement s t hat  ar e 
l i kel y t o conf use t he publ i c  wi t h r espect  t o t he 
pr oper  r ol e of  j udges and l awyer s i n t he Amer i can 
adver sar y syst em.  

¶27 SCR 60. 06( 3) ( c)  has t he pot ent i al  t o oper at e as a 

pr i or  r est r ai nt  of  speech dur i ng j udi c i al  campai gns.   Thi s i s so 

because,  wi t hout  def i ni ng " t r ut h or  f al s i t y, "  SCR 60. 06( 3) ( c)  

bot h pr ohi bi t s j udi c i al  candi dat es f r om maki ng cer t ai n 

st at ement s dur i ng t he cour se of  campai gns and per mi t s t he 

gover nment  t o pr osecut e and puni sh wi l l f ul  v i ol at i ons.   See Wi s.  

St at .  §§ 757. 81( 4) ( a) ,  757. 85( 5)  and 757. 91.    

¶28 When a gover nment al  r egul at i on i s not  c l ear  and i s 

i nt er pr et ed usi ng " ambi guous t est s, "  i t  f or ces a speaker  who 

want s t o avoi d t he t hr eat  of  puni shment  t o obt ai n pr i or  

per mi ssi on t o speak.   See Ci t i zens Uni t ed,  130 S.  Ct .  at  896.   

Rat her  t han under t ake t he bur den of  obt ai ni ng pr i or  appr oval ,  a 

speaker  may choose si mpl y t o abst ai n f r om pr ot ect ed speech.   The 

r esul t  i s  sel f - censor shi p.   See i d. ;  Wi l l i am T.  Mayt on,  Towar d a 

Theor y of  Fi r st  Amendment  Pr ocess:   I nj unct i ons of  Speech,  

Subsequent  Puni shment ,  and t he Cost s of  t he Pr i or  Rest r ai nt  

Doct r i ne,  67 Cor nel l  L.  Rev.  245 ( 1982) .    
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¶29 Wi t hout  a doubt ,  t he Fi r st  Amendment  appl i es t o SCR 

60. 06( 3) ( c) ' s i nt er pr et at i on and appl i cat i on,  see Wi sconsi n 

Ri ght  t o Li f e,  551 U. S.  at  476,  and,  t her ef or e,  SCR 60. 06( 3) ( c)  

i s  subj ect  t o st r i ct  scr ut i ny by t hi s cour t ,  see i d.  at  464 

( expl ai ni ng t hat  " t he Gover nment  must  pr ove t hat  appl y i ng [ t he 

r egul at i on]  .  .  .  f ur t her s a compel l i ng i nt er est  and [ t hat  t he 

r egul at i on]  i s  nar r owl y t ai l or ed t o achi eve t hat  i nt er est " ) ;  see 

al so Republ i can Par t y,  536 U. S.  at  774- 75.   Under  st r i ct  

scr ut i ny,  SCR 60. 06( 3) ( c)  can be const i t ut i onal l y appl i ed " onl y  

i f  i t  i s  nar r owl y t ai l or ed t o f ur t her  a compel l i ng i nt er est . "   

Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  476.    

¶30 Supr eme Cour t  Rul es ar e subj ect  t o t he r ul es of  

st at ut or y const r uct i on.   Fi l ppul a- McAr t hur ,  241 Wi s.  2d 110,  

¶32.   Accor di ngl y,  we begi n wi t h t he l anguage of  t he r ul e.   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  2004 WI  58,  

¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   Cont ext  i s  al so an 

i mpor t ant  consi der at i on i n r ul e i nt er pr et at i on.   See Bur bank 

Gr ease Ser vs. ,  LLC v.  Sokol owski ,  2006 WI  103,  ¶26,  294 Wi s.  2d 

274,  717 N. W. 2d 781.   That  t hi s r ul e oper at es i n t he cont ext  of  

j udi c i al  el ect i ons i s i mpor t ant  because i t  af f ect s cor e 

pol i t i cal  speech,  whi ch enj oys t he " f ul l est  and most  ur gent "  

pr ot ect i on under  t he Fi r st  Amendment .   Wi sconsi n Ri ght  t o Li f e,  

551 U. S.  at  469;  Buckl ey,  424 U. S.  at  15.    

¶31 The Commi ssi on al l eges no vi ol at i on of  t he second 

sent ence of  SCR 60. 06( 3) ( c) ;  r at her ,  t he Commi ssi on cl ai ms 

Just i ce Gabl eman vi ol at ed t he f i r st  sent ence of  SCR 60. 06( 3) ( c) ,  

whi ch pr ovi des:    
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A candi dat e f or  j udi c i al  of f i ce shal l  not  knowi ngl y or  
wi t h r eckl ess di sr egar d f or  t he st at ement ' s t r ut h or  
f al s i t y mi sr epr esent  t he i dent i t y,  qual i f i cat i ons,  
pr esent  posi t i on,  or  ot her  f act  concer ni ng t he 
candi dat e or  an opponent .  

The Panel  i nt er pr et ed SCR 60. 06( 3) ( c) ,  and i n so doi ng,  i t  

compar ed t he f i r st  sent ence of  SCR 60. 06( 3) ( c) ,  whi ch i s phr ased 

i n mandat or y t er ms,  and t he second sent ence of  SCR 60. 06( 3) ( c) ,  

whi ch i s phr ased i n aspi r at i onal  t er ms. 14   

¶32 The second sent ence of  SCR 60. 06( 3) ( c)  addr esses 

st at ement s t hat  al t hough t r ue,  ar e mi sl eadi ng or  l i kel y t o 

conf use.   I t  must  r egul at e conduct  t hat  does not  f al l  wi t hi n t he 

par amet er s of  t he f i r st  sent ence,  t o avoi d r ender i ng t he second 

sent ence mer e sur pl usage. 15  Ther ef or e,  t o v i ol at e t he f i r st  

sent ence,  t he st at ement  must  be f al se because a t r ue st at ement  

t hat  mi sl eads f al l s wi t hi n t he second sent ence of  SCR 

60. 06( 3) ( c) .    

¶33 Two member s of  t he Panel  concl uded t hat  because each 

of  t he st at ement s i n t he adver t i sement  was t r ue,  no vi ol at i on 

occur r ed. 16  St at ed ot her wi se,  t hose Panel  member s det er mi ned 

t hat  SCR 60. 06( 3) ( c)  does not  r egul at e obj ect i vel y t r ue 

st at ement s.   We agr ee wi t h t hat  i nt er pr et at i on of  t he r ul e.    

                     
14 SCR 60. 06( 3) ( c)  cmt .  ( expl ai ni ng t hat  " [ t ] he second 

sent ence i s aspi r at i onal "  and " [ t ] he r emai ni ng st andar ds ar e 
mandat or y" ) .  

15 We i nt er pr et  r ul es t o avoi d sur pl usage.   See Hut son v.  
Wi sconsi n Per s.  Comm' n,  2003 WI  97,  ¶49,  263 Wi s.  2d 612,  655 
N. W. 2d 212.    

16 Panel  Deci s i on,  14.  
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¶34 To expl ai n f ur t her ,  t he Panel ' s i nt er pr et at i on 

compor t s wi t h t he r equi r ement s of  t he Fi r st  Amendment  as wel l  as 

gener al l y accept ed pr i nci pl es of  st at ut or y i nt er pr et at i on.   Thi s  

i s so because def i ni ng " t r ut h"  as a st at ement  t hat  i s  

obj ect i vel y t r ue,  wi t hout  r egar d t o any ef f ect  t he st at ement  may 

or  may not  have on t he hear er ,  nar r owl y t ai l or s t he r ul e as 

st r i ct  scr ut i ny r equi r es. 17   

¶35 Def i ni ng " t r ut h"  as a st at ement  t hat  i s  obj ect i vel y 

t r ue al so accompl i shes at  l east  t hr ee ot her  i mpor t ant  Fi r st  

Amendment  goal s:   ( 1)  i t  l i mi t s t he r ul e' s pot ent i al  t o be 

enf or ced as an ef f ect i ve pr i or  r est r ai nt  of  speech,  see Ci t i zens 

Uni t ed,  130 S.  Ct .  at  892;  ( 2)  i t  r emoves uncer t ai nt y f r om t he 

r ul e,  t her eby r educi ng t he pr opensi t y f or  sel f - censor shi p,  i . e. ,  

t he chi l l i ng of  pol i t i cal  speech,  see i d.  at  895- 96;  and ( 3)  i t  

pr omot es uni f or m appl i cat i on of  t he r ul e because t he speaker  i s  

not  at  t he mer cy of  t he hear er ' s under st andi ng,  see Wi sconsi n 

Ri ght  t o Li f e,  551 U. S.  at  469.  

¶36 The Commi ssi on asser t s a t el evi s i on adver t i sement  r un 

by Just i ce Gabl eman' s campai gn commi t t ee " di r ect l y i mpl i ed and 

was i nt ended t o convey t he message t hat  act i on or  conduct  of  

                     
17 The Abr ahamson wr i t i ngs r epeat edl y r el y on def amat i on 

cases.   I n so doi ng,  t he wr i t i ngs f ai l  t o r ecogni ze t hat  c i v i l  
def amat i on cases do not  empl oy st r i ct  scr ut i ny as par t  of  t he 
anal ysi s.   However ,  subj ect i ng t he gover nment al  r egul at i on of  
speech t o st r i c t  scr ut i ny i s a f oundat i onal  pr i nci pl e t hat  a 
pr oper  Fi r st  Amendment  anal ysi s r equi r es when t he gover nment  i s 
seeki ng puni shment  f or  an al l eged vi ol at i on of  i t s  r egul at i on.   
Feder al  El ect i ons Comm' n v.  Wi sconsi n Ri ght  t o Li f e,  551 U. S.  
449,  464 ( 2007) .  



No.  2008AP2458- J   
 

23 
 

Loui s But l er  enabl ed or  r esul t ed i n [ Reuben]  Mi t chel l ' s  r el ease 

and Mi t chel l ' s  subsequent  commi ssi on of  a cr i mi nal  

mol est at i on. " 18  The Commi ssi on f undament al l y mi sunder st ands t he 

t est  r equi r ed by t he Uni t ed St at es Supr eme Cour t  f or  

gover nment al  r egul at i ons of  campai gn speech.   I t s 

mi sunder st andi ng of  t he appr opr i at e t est  l eads t he Commi ssi on t o 

at t empt  t o puni sh speech not  because t he st at ement s wer e unt r ue 

but  because t hey " i mpl i ed"  or  " i nt ended t o convey"  a par t i cul ar  

message.   To do what  t he Commi ssi on at t empt s i s const i t ut i onal l y 

i mper mi ssi bl e;  i t  i s  pr ohi bi t ed by t he Fi r st  Amendment .   Let  us 

expl ai n mor e f ul l y.    

¶37 I n Wi sconsi n Ri ght  t o Li f e,  t he Uni t ed St at es Supr eme 

Cour t  mandat ed t he use of  an obj ect i ve st andar d when eval uat i ng 

speech t o whi ch a gover nment al  r egul at i on was bei ng appl i ed.   

I d. ,  551 U. S.  at  469.   The r equi r ed obj ect i ve st andar d does not  

consi der  t he i nt ent  of  t he speaker  or  t he ef f ect  of  t he speech 

on t he hear er .   I d.  ( expl ai ni ng t hat  " t he pr oper  st andar d f or  an 

as- appl i ed chal l enge .  .  .  must  be obj ect i ve,  f ocusi ng on t he 

subst ance of  t he communi cat i on r at her  t han amor phous 

consi der at i ons of  i nt ent  and ef f ect " ) .    

¶38 Fur t her mor e,  Uni t ed St at es Supr eme Cour t  pr ecedent  

pr ohi bi t s appl y i ng SCR 60. 06( 3) ( c)  i n a way t hat  consi der s what  

a hear er  t hi nks t he campai gn speech means.   See Ci t i zens Uni t ed,  

130 S.  Ct .  at  896 ( expl ai ni ng t hat  t he Fi r st  Amendment  pr ot ect s 

                     
18 Commi ssi on compl ai nt ,  ¶11 ( emphasi s added) .  
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agai nst  gover nment  of f i c i al s " por [ i ng]  over  each wor d of  a t ext  

t o see i f ,  i n t hei r  j udgment ,  i t  accor ds wi t h t he 

[ r egul at i on] " ) .   However ,  t hat  i s  exact l y what  t he Commi ssi on 

has done.    

¶39 The Commi ssi on admi t s t hat  each st at ement  made i n t he 

adver t i sement  i s t r ue.   Al l  par t i es agr ee t hat  t he Fi r st  

Amendment  pr ohi bi t s puni shi ng t r ut hf ul  speech.   See Wi sconsi n 

Ri ght  t o Li f e,  551 U. S.  at  467- 68.   That  shoul d be t he end of  

t he di scussi on.   However ,  r at her  t han accedi ng t o t hi s  

f oundat i onal  Fi r st  Amendment  pr i nci pl e,  t he Commi ssi on at t empt s 

t o r edef i ne what  " t r ue"  means.   The Commi ssi on does so t hr ough 

i t s i nt er pr et at i on of  t he adver t i sement  as st at ement s t hat  

" i mpl i ed and w[ er e] [ ]  i nt ended t o convey"  an unt r ue message 

about  Loui s But l er . 19   

¶40 Wi sconsi n Ri ght  t o Li f e r epeat edl y expl ai ns t hat  t he 

cour t  has r ej ect ed a Fi r st  Amendment  t est  of  campai gn speech 

t hat  consi der s t he i nt ent  of  t he speaker .   I d.    

For  t he r easons r egar ded as suf f i c i ent  i n 
Buckl ey,  we dec l i ne t o adopt  a t est  f or  as- appl i ed 
chal l enges t ur ni ng on t he speaker ' s i nt ent  t o af f ect  
an el ect i on.  .  .  .   The t est  shoul d al so " r ef l ect  our  
pr of ound nat i onal  commi t ment  t o t he pr i nci pl e t hat  
debat e on publ i c i ssues shoul d be uni nhi bi t ed,  r obust ,  
and wi de- open. "   A t est  t ur ni ng on t he i nt ent  of  t he 
speaker  does not  r emot el y f i t  t he bi l l .   

I d.  ( emphasi s added)  ( quot i ng Buckl ey,  424 U. S.  at  14 ( f ur t her  

i nt er nal  quot es and ci t at i on omi t t ed) ) .   The Supr eme Cour t  

                     
19 I d.  
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expl ai ned t hat  consi der i ng t he speaker ' s i nt ent  coul d l ead t o 

" t he bi zar r e r esul t  t hat  i dent i cal  ads ai r ed at  t he same t i me 

coul d be pr ot ect ed speech f or  one speaker ,  whi l e l eadi ng t o 

cr i mi nal  penal t i es f or  anot her . "   I d.  at  468.  

¶41 Wi sconsi n Ri ght  t o Li f e al so r eaf f i r med Buckl ey' s 

hol di ng t hat  Fi r st  Amendment  campai gn speech cannot  be l i mi t ed 

by t he hear er s '  under st andi ng of  what  was sai d,  r at her  t han 

eval uat i ng t he wor ds act ual l y spoken.   As t he Supr eme Cour t  

r el at ed:    

Buckl ey al so expl ai ns t he f l aws of  a t est  based 
on t he act ual  ef f ect  speech wi l l  have on an el ect i on 
or  on a par t i cul ar  segment  of  t he t ar get  audi ence.   
Such a t est  " put s t he speaker  .  .  .  whol l y at  t he 
mer cy of  t he var i ed under st andi ng of  hi s hear er s. "   
.  .  .   Li t i gat i on on such a st andar d may or  may not  
accur at el y pr edi ct  el ect or al  ef f ect s,  but  i t  wi l l  
unquest i onabl y chi l l  a subst ant i al  amount  of  pol i t i cal  
speech.    

I d.  at  469 ( emphasi s added)  ( quot i ng Buckl ey,  424 U. S.  at  43) .   

Accor di ngl y,  because t he pr oper  t est  f or  an as- appl i ed chal l enge 

t o gover nment al  r egul at i on of  pol i t i cal  campai gn speech " must  

gi ve t he benef i t  of  any doubt  t o pr ot ect i ng r at her  t han st i f l i ng 

speech, "  i t  cannot  be l i mi t ed by a hear er ' s i nt er pr et at i on.   I d.   

To appl y t he gover nment al  r egul at i on br oadl y so as t o encompass 

what  a hear er  may i nf er  f r om t he st at ement ,  as t he Commi ssi on 

has done,  cont r avenes t he mandat e of  st r i ct  scr ut i ny t hat  

r egul at i ons of  speech must  be nar r owl y t ai l or ed as t hey ar e 

appl i ed.   I d.     
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¶42 The Commi ssi on asser t s we must  " i nt er pr et "  t he 

st at ement s based on t he " cont ext  i n whi ch [ t hey wer e]  made. " 20  

The Commi ssi on r el i es on var i ous def amat i on cases " f or  gui dance 

i n det er mi ni ng t hat  t he Adver t i sement  cont ai ns a f al se st at ement  

of  f act . " 21  The Commi ssi on' s r el i ance on def amat i on cases f or  

suppor t  i n def i ni ng t hat  t he st at ement s i n t he adver t i sement  ar e 

f al se i s mi spl aced.   Thi s i s  so because t he Commi ssi on empl oys a 

br oad i nt er pr et at i on and appl i cat i on of  SCR 60. 06( 3) ( c) ,  

cont r ar y t o st r i ct  scr ut i ny,  and al so because t he t est  f or  

det er mi ni ng whet her  a st at ement  i s f al se i s di f f er ent  i n 

def amat i on cases t han i t  i s  i n gover nment al  r est r ai nt  cases.   

Compar e New Yor k Ti mes,  376 U. S.  at  267,  wi t h Wi sconsi n Ri ght  t o 

Li f e,  551 U. S.  at  469.    

¶43 Our  posi t i on t hat  def amat i on pr i nci pl es shoul d not  be 

appl i ed t o SCR 60. 06( 3)  al so i s suppor t ed by t he pl ai n meani ng 

of  SCR 60. 06( 3) ( c) .   To expl ai n,  whi l e SCR 60. 06( 3) ( c)  appl i es 

t o st at ement s t hat  one candi dat e makes about  anot her  candi dat e,  

i t  al so appl i es t o st at ement s t hat  a candi dat e makes about  

hi msel f  or  her sel f .   Def amat i on cases can have no r el evance t o 

                     
20 Apr i l  16,  2010 st at ement  of  James Al exander  at  or al  

ar gument  bef or e t hi s cour t .    

21 Commi ssi on br i ef  i n chi ef ,  12.  The Abr ahamson wr i t i ngs 
f al l  i nt o t he same quagmi r e because of  t hei r  r el i ance on ci v i l  
def amat i on cases wher e t he ef f ect  of  t he st at ement  on t he hear er  
i s not  onl y a per mi ssi bl e par t  of  t he anal ysi s of  t he c l ai m,  i t  
i s  a r equi r ed par t .   See,  e. g. ,  Mi l kovi ch,  497 U. S.  at  20 n. 7.   
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an al l eged SCR 60. 06( 3) ( c)  v i ol at i on based on an unt r ut hf ul  

st at ement  a candi dat e makes about  hi msel f  or  her sel f .    

¶44 The Supr eme Cour t ' s  di scussi on of  f al se st at ement s i n 

c i v i l  def amat i on cases i s not  appr opr i at e t o engr af t  ont o cases 

addr essi ng gover nment al  r egul at i ons of  pol i t i cal  speech.   Thi s 

i s so f or  at  l east  t hr ee r easons:   ( 1)  i n def amat i on cases,  t he 

f al s i t y of  t he st at ement  i s i nt er woven wi t h t he ef f ect  of  t he 

st at ement  on t he hear er ,  Mi l kovi ch,  497 U. S.  at  20 n. 7;  ( 2)  i n 

gover nment al  r egul at i on of  pol i t i cal  speech cases,  we ar e 

pr ohi bi t ed f r om consi der i ng t he ef f ect  of  t he speech on t he 

hear er ,  Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  469;  and ( 3)  c i v i l  

def amat i on cases ar i se f r om a pr i vat e r i ght  of  act i on wher e t he 

pl ai nt i f f ' s  r i ght  t o r ecover  f or  damages t o hi s good name i s 

bal anced wi t h t he speaker ' s def ense under  t he Fi r st  Amendment ,  

wi t hout  concer ns t hat  a gover nment al  r egul at i on wi l l  chi l l  

const i t ut i onal  speech. 22   

¶45 A Uni t ed St at es Supr eme Cour t  def amat i on deci s i on 

pr ovi des a hel pf ul  exampl e,  demonst r at i ng how t he anal ysi s of  

whet her  a st at ement  i s f al se i n a def amat i on case di f f er s f r om 

t he anal ysi s of  whet her  a st at ement  i s f al se i n a gover nment al  

r egul at i on of  pol i t i cal  speech case.   I n Mi l kovi ch,  t he Supr eme 

Cour t  was asked t o deci de whet her  a st at ement  expr essed as an 

opi ni on was pr ot ect ed f r om pr osecut i on as def amat i on.   

Mi l kovi ch,  497 U. S.  at  3.   Ther e,  t he Lor ai n Jour nal  publ i shed 

                     
22 See supr a ¶¶20–23 ( di scussi ng def amat i on cases) .  
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an ar t i c l e " i mpl yi ng t hat  pet i t i oner  Mi chael  Mi l kovi ch,  a l ocal  

hi gh school  wr est l i ng coach,  l i ed under  oat h i n a j udi c i al  

pr oceedi ng. "   I d.    

¶46 The def amat i on c l ai m i n Mi l kovi ch r equi r ed pr oof  t hat  

t he publ i shed st at ement  was f al se and al so t hat  i t  l ower ed 

Mi l kovi ch i n t he est eem of  ot her s.   I d.  at  11.   The Supr eme 

Cour t  not ed t hat  because Mi l kovi ch' s c l ai m was based on 

def amat i on,  t he i ssue of  f al s i t y was i nt er woven wi t h t he 

def amat or y nat ur e of  t he st at ement .   I d.  at  20.   As t he Supr eme 

Cour t  has expl ai ned f or  def amat i on c l ai ms,  " t he i ssue of  f al s i t y 

r el at es t o t he def amat or y f act s i mpl i ed by a st at ement . "   I d.  at  

20 n. 7.   Ther ef or e,  i n or der  t o pr ove t hat  a st at ement  i s 

def amat or y,  t he def amat or y ef f ect  on a r easonabl e hear er  must  be 

shown.   I d.  at  20.   Accor di ngl y,  i n def amat i on sui t s,  

i mpl i cat i ons f r om t he st at ement s act ual l y made ar e di scussed 

because of  t he r equi r ement  t o pr ove t hat  t he st at ement s had a 

def amat or y ef f ect  on t he hear er .    

¶47 The eval uat i on of  whet her  a st at ement  i s f al se when 

t he pot ent i al  f or  r est r ai nt  of  pol i t i cal  speech i s at  i ssue i s 

much di f f er ent .   When a gover nment al  r egul at i on of  speech 

r esul t s i n t he gover nment ' s seeki ng t o puni sh t he speech t hat  i t  

sought  t o r egul at e,  t he Uni t ed St at es Supr eme Cour t  has 

pr ecl uded consi der at i on of  t he ef f ect  of  t he speech on t he 

hear er .   Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  469 ( expl ai ni ng 

t hat  " a t est  based on t he act ual  ef f ect  speech wi l l  have .  .  .  

put s t he speaker  .  .  .  whol l y at  t he mer cy of  t he var i ed 

under st andi ng of  hi s hear er s" ) .   Rat her  t han consi der i ng t he 
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ef f ect  of  t he speech on ot her s,  an obj ect i ve t est  f or  t he 

t r ut hf ul ness of  t he st at ement  i s appl i ed.   I d.   St at ed 

ot her wi se,  t he al l eged f al s i t y when gover nment al  r egul at i on of  

speech i s at  i ssue i s not  r el at ed t o f act s t hat  may be i mpl i ed 

by t he st at ement .   See i d.   Fur t her mor e,  when a c i v i l  def amat i on 

c l ai m i s under  r evi ew,  st r i ct  scr ut i ny i s not  par t  of  t he 

anal ysi s,  yet  when t he gover nment  r egul at es campai gn speech,  

st r i ct  scr ut i ny f or ms t he f oundat i on f or  t he const i t ut i onal  

anal ysi s.   Buckl ey,  424 U. S.  at  75.      

¶48 We ar e bound t o f ol l ow t he di r ect i ves of  t he Uni t ed 

St at es Supr eme Cour t ' s  Fi r st  Amendment  j ur i spr udence as we appl y  

SCR 60. 06( 3) ( c) .   Republ i can Par t y c l ear l y est abl i shes t hat  

candi dat es f or  j udi c i al  of f i ce have Fi r st  Amendment  r i ght s t hat  

codes of  j udi c i al  conduct  may not  t r ansgr ess.   Republ i can Par t y,  

536 U. S.  at  788.   Accor di ngl y,  we appl y an obj ect i ve t est  i n our  

r evi ew of  whet her  t he st at ement s made ar e f al se st at ement s of  

f act .   We r evi ew t he wor ds act ual l y used i n t he adver t i sement s.   

We do not  appl y " amor phous consi der at i ons of  i nt ent  and ef f ect . "   

I d.   Fur t her mor e,  t he Uni t ed St at es Supr eme Cour t  has i nst r uct ed 

t hat  cour t s ar e t o appl y gover nment al  r egul at i ons i n a way t hat  

wi l l  pr eser ve t hei r  const i t ut i onal i t y.   Ci t i zens Uni t ed,  130 

S.  Ct .  at  892.    

¶49 We concl ude t hat  t he st at ement s i n t he campai gn 

adver t i sement  wer e obj ect i vel y t r ue and t her ef or e,  t hey di d not  

v i ol at e SCR 60. 06( 3) ( c) .   Wer e we t o concl ude t hat  obj ect i vel y 

t r ue st at ement s can be puni shed f or  what  t he gover nment  asser t s 

t hey i mpl y or  f or  t he al l eged ef f ect  t hey may have on some 



No.  2008AP2458- J   
 

30 
 

hear er ,  we woul d v i ol at e t he command of  st r i ct  scr ut i ny t hat  t he 

r egul at i on be nar r owl y const r ued and appl i ed.   We f ol l ow t he 

di r ect i ves of  t he Uni t ed St at es Supr eme Cour t  i n our  deci s i on,  

as we must .    

C.   Bur den of  Pr oof  

¶50 The Commi ssi on commenced t hi s or i gi nal  act i on23 by 

f i l i ng a compl ai nt  agai nst  t hen- Judge Gabl eman wi t h t he c l er k of  

t he supr eme cour t ,  pur suant  t o Wi s.  St at .  § 757. 85( 5) .   I n so 

doi ng,  t he Commi ssi on assumed t he obl i gat i on t o pr osecut e t he 

compl ai nt ,  § 757. 85( 6) ,  and was gi ven t he bur den t o pr ove t he 

compl ai nt  as set  out  i n Wi s.  St at .  § 757. 89.   Sect i on 757. 89 

r equi r es t hat  a compl ai nt  al l egi ng j udi c i al  mi sconduct  " be 

pr ove[ d]  t o a r easonabl e cer t ai nt y by evi dence t hat  i s c l ear ,  

sat i sf act or y and convi nci ng. "    

¶51 Wi sconsi n St at .  § 757. 91,  ent i t l ed " Supr eme cour t ;  

di sposi t i on, "  assi st s us i n det er mi ni ng how t he f act s ar e 

est abl i shed.   Sect i on 757. 91 pr ovi des as f ol l ows:  

The supr eme cour t  shal l  r evi ew t he f i ndi ngs of  f act ,  
concl usi ons of  l aw and r ecommendat i ons under  s.  757. 89 
and det er mi ne appr opr i at e di sci pl i ne i n cases of  
mi sconduct .  .  .  .   The r ul es of  t he supr eme cour t  
appl i cabl e t o c i v i l  cases i n t he supr eme cour t  gover n 
t he r evi ew pr oceedi ngs under  t hi s sect i on.  

¶52 I n t hi s case,  t her e i s no di sput e by ei t her  par t y 

about  t he Panel ' s f i ndi ngs of  f act .   On r evi ew,  we empl oy t he 

r ul es appl i cabl e t o c i v i l  pr oceedi ngs and we accept  t he Panel ' s  

                     
23 The Wi sconsi n Supr eme Cour t  has appel l at e and or i gi nal  

j ur i sdi ct i on.   Wi s.  Const .  ar t .  VI I ,  § 3( 2) .  
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f i ndi ngs of  f act  unl ess t hey ar e c l ear l y er r oneous.   No par t y 

cont ends t he Panel ' s f act  f i ndi ngs ar e c l ear l y er r oneous or  t hat  

t her e i s any need f or  f ur t her  f act - f i ndi ng.   Rat her ,  bot h 

par t i es accept  t he Panel ' s f i ndi ngs of  f act  as t he f act s upon 

whi ch our  ul t i mat e deci s i on i s t o be made.     

¶53 We t hr ee j ust i ces have concl uded t hat  based on t he 

undi sput ed f act s bef or e us,  t he Commi ssi on has f ai l ed t o pr ove 

t he al l egat i ons i n i t s compl ai nt  by evi dence t hat  i s c l ear ,  

sat i sf act or y and convi nci ng as Wi s.  St at .  § 757. 89 obl i gat es t he 

Commi ssi on t o do.   When a par t y has not  met  i t s r equi r ed bur den 

of  pr oof ,  di smi ssal  of  t he compl ai nt  i s  r equi r ed by l aw.   Wi s.  

St at .  § 757. 89;  see Ser aphi ne,  44 Wi s.  2d at  65.    

¶54 Thi s case has not  been di smi ssed because Chi ef  Just i ce 

Abr ahamson,  Just i ce Br adl ey and Just i ce Cr ooks r ef use t o appl y 

t he bur den of  pr oof  t o t he Commi ssi on t hat  t he l egi s l at ur e 

speci f i cal l y r equi r es i n § 757. 89.   They r ef use t o f ol l ow t he 

l aw,  even t hough i t  i s  appar ent  t hat  t he Commi ssi on has not  met  

i t s bur den of  convi nci ng f our  member s of  t hi s cour t  t hat  Just i ce 

Gabl eman vi ol at ed SCR 60. 06( 3) ( c) ,  and even t hough t he 
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Commi ssi on agr ees t hat  t he f act s f ound by t he Panel  ar e al l  

t r ue. 24   

                     
24 I nst ead of  appl y i ng t he bur den of  pr oof  r equi r ed by Wi s.  

St at .  § 757. 89,  Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey and 
Just i ce Cr ooks suggest  t hat  t he compl ai nt  shoul d be r et ur ned t o 
t he Commi ssi on so t hat  t he Commi ssi on can now r equest  a j ur y 
t r i al .   Abr ahamson wr i t i ngs at  ¶¶15- 17.   Thi s suggest i on passes 
bel i ef .   Jur i es det er mi ne f act s and t he f act s of  t hi s mat t er  ar e 
not  i n di sput e,  by ei t her  t he Commi ssi on or  Just i ce Gabl eman.   
Fur t her mor e,  no par t y has asser t ed t hat  t he f act s as f ound by 
t he Panel  shoul d be suppl ement ed.   

A hear i ng bef or e a j ur y panel  i s  not  a l egal  opt i on.   Thi s 
i s so because Wi s.  St at .  § 757. 87( 1)  r equi r es t hat  any r equest  
f or  a hear i ng bef or e a j ur y panel  must  have been made by t he 
vot e of  a maj or i t y of  t he member s of  t he Commi ssi on " bef or e t he 
commi ssi on f i l es a f or mal  compl ai nt . "   § 757. 87( 1)  ( emphasi s 
added) .   Such vot es " shal l  be r ecor ded and shal l  be avai l abl e 
f or  publ i c i nspect i on under  [ Wi s.  St at . ]  s.  19. 35. "   I d.   The 
Commi ssi on di d not  r equest  a hear i ng bef or e a j ur y panel ;  t he 
Commi ssi on chose a hear i ng bef or e a t hr ee- j udge panel ,  as i t  had 
t he r i ght  t o do.   § 757. 87( 1) .    

I n addi t i on,  t he Abr ahamson wr i t i ngs ar e not  f or t hr i ght  i n 
t hei r  r epr esent at i ons t o t he publ i c about  t he avai l abi l i t y  of  a 
hear i ng bef or e a j ur y panel .   Thei r  wr i t i ngs Ger r y- r i g Wi s.  
St at .  § 757. 87( 1)  by el i mi nat i ng wor ds f r om t he st at ut e t o make 
i t  appear  t hat  t hei r  suggest i on of  a j ur y panel  i s  r easonabl e.   
I n t hat  r egar d,  i t  i s  wor t h r eadi ng t he act ual  st at ut e,  so t hat  
a compar i son can be made wi t h t he Abr ahamson wr i t i ngs'  
r epr esent at i on,  see ¶15 n. 9,  and what  act ual l y i s wr i t t en i n t he 
st at ut e.   Sect i on 757. 87( 1)  pr ovi des:  

Af t er  t he commi ssi on has f ound pr obabl e cause 
t hat  a j udge or  c i r cui t  or  suppl ement al  cour t  
commi ssi oner  has engaged i n mi sconduct  or  has a 
per manent  di sabi l i t y ,  and bef or e t he commi ssi on f i l es 
a f or mal  compl ai nt  or  a pet i t i on under  s.  757. 85( 5) ,  
t he commi ssi on may,  by a maj or i t y of  i t s  t ot al  
member shi p not  di squal i f i ed f r om vot i ng,  r equest  a 
j ur y hear i ng.   I f  a j ur y i s not  r equest ed,  t he mat t er  
shal l  be hear d by a panel  const i t ut ed under  sub.  ( 3) .   
The vot e of  each member  on t he quest i on of  a j ur y 
r equest  shal l  be r ecor ded and shal l  be avai l abl e f or  

( cont i nued)  
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¶55 The Abr ahamson wr i t i ngs al so r epeat edl y t r y t o shi f t  

t he f ocus of  t he r eader  t o a di scussi on of  summar y j udgment ,  

when no par t y has moved t hi s cour t  f or  summar y j udgment . 25  Thi s  

i s not  an appel l at e r evi ew pr ocess i n whi ch we ar e engaged,  

wher e we r evi ew mot i ons made and deci ded by a pr evi ous cour t .   

Thi s compl ai nt  was f i l ed wi t h t he Wi sconsi n Supr eme Cour t ;  i t  i s  

a case of  or i gi nal  j ur i sdi ct i on.   No one has moved t hi s cour t  

f or  summar y j udgment .   The Abr ahamson wr i t i ngs'  at t empt  t o f og 

t he i ssues act ual l y pr esent ed wi t h t hei r  summar y j udgment  pl oy 

i s unwor t hy of  t he di f f i cul t  pr ocess i n whi ch we ar e engaged.   

¶56 Appl y i ng t he bur den of  pr oof  set  out  by t he 

l egi s l at ur e i n Wi s.  St at .  § 757. 89,  r equi r es di smi ssal  of  t he 

compl ai nt .   Ot her  cour t s have di smi ssed act i ons when t he par t y 

who had t he bur den of  pr oof  gar ner ed onl y an evenl y di v i ded 

cour t .   For  exampl e,  i n I n r e I sser man ( I sser man I ) ,  345 U. S.  

286 ( 1953)  t he Uni t ed St at es Supr eme Cour t  was equal l y di v i ded 

when t he Cour t  was conf r ont ed wi t h whet her  I sser man,  an at t or ney 

convi ct ed of  mi sconduct  and di sbar r ed by a st at e supr eme cour t ,  

shoul d be di sbar r ed by t he Uni t ed St at es Supr eme Cour t  as wel l .   

                                                                  
publ i c i nspect i on under  s.  19. 35 af t er  t he f or mal  
compl ai nt  or  t he pet i t i on i s f i l ed.   

25 The Abr ahamson wr i t i ngs al so mi schar act er i zes our  opi ni on 
as " gr ant i ng summar y j udgment . "   Abr ahamson wr i t i ngs,  ¶9.   No 
par t y moved t hi s cour t  f or  summar y j udgment  and we t hr ee 
j ust i ces ar e not  r ul i ng on a mot i on f or  summar y j udgment .   
Because t hi s i s a case of  or i gi nal  j ur i sdi ct i on,  we ar e not  
r evi ewi ng a summar y j udgment  mot i on made t o t he Panel .   We have 
i ndependent l y r evi ewed t he r ecor d,  i ncl udi ng t he basi s f or  t he 
f i ndi ngs of  f act  made by t he Panel ,  and t he appl i cabl e l aw.    
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When t he I sser man mat t er  was f i r st  pr esent ed t o t he Supr eme 

Cour t ,  t he r ul e pr ovi ded t hat  I sser man be di sbar r ed unl ess " he 

shows good cause t o t he cont r ar y wi t hi n f or t y days. "   I d.  at  

287.   The Supr eme Cour t  was equal l y di v i ded on t he i ssue and 

r esol ved t he di vi s i on based on I sser man' s f ai l ur e t o meet  hi s 

bur den t o pr ove good cause:  

The or der  of  t he Cour t  pl aced t he bur den upon 
r espondent  t o show good cause why he shoul d not  be 
di sbar r ed.   I n our  j udgment ,  he has f ai l ed t o meet  
t hi s t est .   An or der  di sbar r i ng hi m f r om pr act i ce i n 
t hi s Cour t  shoul d i ssue.  

I d.  at  290.    

¶57 Less t han one year  l at er ,  on r ehear i ng,  t he Supr eme 

Cour t  vacat ed t he or der  ent er ed i n I sser man I .   I n r e I sser man 

( I sser man I I ) ,  348 U. S.  1 ( 1954) .   The Cour t  not ed t hat  on 

Apr i l  6,  1953,  " an or der  was ent er ed di sbar r i ng I sser man f r om 

t he pr act i ce of  l aw i n t hi s Cour t  pur suant  t o .  .  .  t hi s Cour t ' s  

Rul es t hen i n ef f ect . "   I d.  at  1.   However ,  at  t he t i me of  

I sser man I I ,  t he gover ni ng r ul e had been amended such t hat  " ' no 

or der  of  di sbar ment  wi l l  be ent er ed except  wi t h t he concur r ence 

of  a maj or i t y of  t he j ust i ces par t i c i pat i ng. ' "   I d.  ( quot i ng 

Supr eme Cour t  Rul e 2) .   Because i t  was no l onger  I sser man' s 

bur den t o pr ove why he shoul d not  be di sbar r ed,  t he pr evi ous 

or der  of  di sbar ment  was set  asi de.   I d.   At  t he Uni t ed St at es 

Supr eme Cour t  l evel ,  t he par t y who had t he bur den of  pr oof  l ost  

whenever  t hat  bur den was not  met .  

¶58 I n I n r e Appor t i onment  of  Mi chi gan Legi s l at ur e,  140 

N. W. 2d 436 ( Mi ch.  1966) ,  i n an or i gi nal  act i on,  an equal l y 
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di v i ded Mi chi gan Supr eme Cour t  di smi ssed a pet i t i on al l egi ng 

def ect s i n a pl an of  l egi s l at i ve appor t i onment .   Whi l e each of  

t he j ust i ces f i l ed a separ at e wr i t i ng,  di smi ssal  occur r ed 

because a maj or i t y of  t he cour t  coul d not  agr ee t hat  t he 

al t er nat e appor t i onment  pl an was const i t ut i onal l y def i c i ent ,  

i . e. ,  t he al l egat i ons i n t he pet i t i on had not  been pr oved.   I d.  

at  468.  

¶59 I n Lohr mann v.  Ar undel  Cor p. ,  500 A. 2d 344 ( Md.  Ct .  

Spec.  App.  1985) ,  t he Mar yl and Cour t  of  Speci al  Appeal s was 

conf r ont ed wi t h " whet her  an evenl y- di v i ded vot e by t he Ann 

Ar undel  Count y Boar d of  Appeal s oper at es as a deni al  of  a 

speci al  except i on pr evi ousl y gr ant ed by a zoni ng hear i ng of f i cer  

or  as an af f i r mance of  t he hear i ng of f i cer ' s deci s i on. "   I d.  at  

345.   The cour t  concl uded t hat  Ar undel  Cor por at i on had t he 

bur den of  pr oof  bef or e t he Boar d.   Because t he Boar d was evenl y 

di v i ded,  Ar undel  Cor por at i on had not  met  i t s r equi s i t e bur den of  

pr oof .   I d.   Accor di ngl y,  Ar undel  Cor por at i on' s r equest  f or  a 

speci al  except i on was deni ed.   I d.   

¶60 The bur den of  pr oof  i s a f oundat i onal  pr emi se of  l aw.   

The per son t o whom t hat  bur den i s assi gned must  meet  i t  or  

di smi ssal  of  t he compl ai nt  i s  r equi r ed.   Thi s i s  so because when 

t he bur den of  pr oof  has not  been met ,  t he evi dence pr esent ed i s 

hel d i nsuf f i c i ent  t o sat i sf y t he char ge made i n t he compl ai nt  as 

a mat t er  of  l aw.   See Bubb v.  Br uskey,  2009 WI  91,  ¶30,  321 

Wi s.  2d 1,  768 N. W. 2d 903;  St at e v.  Bonds,  2006 WI  83,  ¶53,  292 

Wi s.  2d 344,  717 N. W. 2d 133.   
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¶61  The equal  di v i s i on of  t he j ust i ces i n t he compl ai nt  

pendi ng agai nst  Just i ce Gabl eman shows t hat  t he Commi ssi on has 

f ai l ed t o car r y i t s bur den t o pr ove t o a maj or i t y of  t he cour t  

t hat  Just i ce Gabl eman vi ol at ed SCR 60. 06( 3) ( c)  by evi dence t hat  

i s c l ear ,  sat i sf act or y and convi nci ng,  as Wi s.  St at .  § 757. 89 

r equi r es.   Accor di ngl y,  we ant i c i pat e t hat  t he Commi ssi on,  or  

t he Commi ssi on and Just i ce Gabl eman t oget her ,  pr ompt l y wi l l  move 

t hi s cour t  t o di smi ss t he Commi ssi on' s compl ai nt ,  as i t  i s 

appar ent  t hat  i t  cannot  be pr oved.    

I I I .   CONCLUSI ON 

¶62 Thr ee member s of  t he cour t ,  Just i ce Pr osser ,  Just i ce 

Roggensack and Just i ce Zi egl er ,  agr ee wi t h t he r ecommendat i on of  

t he t hr ee- j udge Panel  t hat  t he Commi ssi on' s compl ai nt  agai nst  

Just i ce Gabl eman must  be di smi ssed.   We agr ee wi t h t he Panel ' s 

r ecommendat i on because af t er  conduct i ng an i ndependent  r evi ew of  

t he r ecor d and consi der i ng t he ar gument s of  counsel ,  we have 

concl uded t hat  t he Commi ssi on f ai l ed t o est abl i sh,  by evi dence 

t hat  i s c l ear ,  sat i sf act or y and convi nci ng,  t hat  Just i ce Mi chael  

J.  Gabl eman vi ol at ed SCR 60. 06( 3) ( c) .    

¶63 The campai gn adver t i sement  t hat  gave r i se t o t he 

Commi ssi on' s compl ai nt  agai nst  Just i ce Gabl eman and t he 

gover nment al  r ul e,  SCR 60. 06( 3) ( c) ,  by whi ch t he Commi ssi on 

seeks t o puni sh Just i ce Gabl eman f or  t hat  adver t i sement  must  be 

exami ned accor di ng t o t he commands of  t he Fi r st  Amendment .   As 

t he Uni t ed St at es Supr eme Cour t  has expl ai ned,  t he Fi r st  

Amendment  appl i es t o j udi c i al  el ect i ons and t hose canons of  

j udi c i al  et hi cs t hat  st at es seek t o appl y t o j udi c i al  el ect i ons.   
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Republ i can Par t y,  536 U. S.  at  788.   We acknowl edge t hat  t he 

adver t i sement  r un by Just i ce Gabl eman' s campai gn commi t t ee was 

di st ast ef ul ;  however ,  t he Fi r st  Amendment  pr event s t he 

gover nment  f r om st i f l i ng speech,  even when t hat  speech i s 

di st ast ef ul .   R. A. V. ,  505 U. S.  at  380,  391.   The Uni t ed St at es 

Supr eme Cour t  has est abl i shed t he par amet er s of  t he Fi r st  

Amendment ' s pr ot ect i ons of  campai gn speech t hat  we have f ol l owed 

i n our  deci s i on.    

¶64 I n or der  t o meet  t he bur den of  pr oof  assi gned t o t he 

Commi ssi on by Wi s.  St at .  § 757. 89,  at  l east  f our  j ust i ces must  

concl ude t hat  t he adver t i sement  by Just i ce Gabl eman' s campai gn 

commi t t ee v i ol at ed SCR 60. 06( 3) ( c) ,  when SCR 60. 06( 3) ( c)  i s  

i nt er pr et ed and appl i ed consi st ent  wi t h t he commands of  t he 

Fi r st  Amendment .   The Commi ssi on has not  met  t hat  bur den of  

pr oof .   Accor di ngl y,  we ant i c i pat e t hat  t he Commi ssi on,  or  t he 

Commi ssi on and Just i ce Gabl eman t oget her ,  pr ompt l y wi l l  f i l e a 

mot i on t o di smi ss t he compl ai nt  agai nst  Just i ce Gabl eman.     
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